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आदशे/Order 
 
PER PARESH M. JOSHI, JM: 

 Both the  above  appea ls  have  been f i led  by  the  Assessee .  

S ince  the  issues  invo lved in  both the  above  appeals  are  

common and  were  heard together  there fore  they  are  be ing 

d isposed of f  by thi s  consol idated order  fo r  the  sake  of  

b rev i ty .  We  shal l  take  appeal  o f  the  Assessee in  ITA No.  

280/Chd/2000 as  a  lead case .    

2.  This is an Appeal filed by the Assessee u/s 253 being 

aggrieved by order dated 22.03.2000 passed by learned CIT(A) 

under section 250 of the Income Tax Act, 1961 which is 
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hereinafter referred to as the impugned order. 

         Factual Matrix 

3. The Assessee Corporation is owned and controlled by Govt. 

of Himachal Pradesh.  

4 .  The  Assessee  Corporat i on  dea ls  in  Forest  Produce  l ike  

Timber  e tc .  f or  and on  beha l f  o f  Govt .  o f  H.P  and  in  re turn 

pays  roya l ty  to  the  s tate  o f  Himachal  Pradesh .  

5 .  During  the  Asst .  Year 1990-91 Corresponding to 

prev ious year 1989-1990,  the  Assessee  Corporat ion had not 

f i led a Return of  income, by due  date .   

6 .  Accord ing ly ,  a  not ice  u/s  142 (1 )  dated 21 .02.1991 was 

issued requi ring the  Assessee  to  f i le  the  re turn of  income,  

Audited  Accounts  and other re levant  documents .   

7 .  That  in  response  to  the  above  Not ice  dated 21.02.1991 a  

re turn  of  income o f  Rs .92 ,52,000/-  which  had been worked 

out  on  the  bas is  o f  Proforma Accounts  was  f i led  on 

30.03.1991.   

8 .   That  despi te  l e t ter  dated  26.07.1991 of  the  Revenue ,  the  

Assessee  fa iled to f i le  Audit  report  as  required  u/s 44AB;  

w ithin s t ipula ted t ime o f  15 days .   

9 .  In  v iew  o f  a foresa id  the  re turn of  income was he ld  to  be  
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defective  and inval idvide  order u/s 139(9)  dated 

03.06.1992 .  

10.  I t  i s  required to be  noted that  re turn of  income for  

Assessment  Years  1988-89,  89-90  and 1991-92  too  were  he ld 

to  be  inva l id v ide  orders  passed  under sect ion 139(9 )  in  the 

respective Assessment Years .   

11.  Thereaf ter ,  the  Assessee  Corporat ion f i e ld  Wr i t  Pe t i t ions 

in  the  High Court  o f  Himachal  Pradesh  for  Assessment  Years 

1988-89  to  1991-92 be ing  (CWP Nos.590/92 to  593/92)  

aga inst  orders  da ted  03.06.1992 passed  u/s 139(9 )  and  the  

Hon 'ble  Court  as  per  order  dated 28/08/1992  d i rected  as 

under: -  

“ Heard ,  the  o rder  da te d 3 r d  June  1992 s taye d.  Ho wever ,  
l i be r ty  was  g i ven t o  Re ve nue  to  take  fur ther  s teps  assuming 
re turn  was  f i l ed  b y  the  Assessee  was  a  va l id  r e turn,  sub j ec t  
to  f ina l  d i s posal  o f  the  Wri t  Pe t i t ion  (Supra ) . ”  

12.  Thereaf ter ,  sta tutory  not i ces  under  sect i on 143(2)  and 

142(1)  were  issued to  the  Assessee  f rom t ime  to  t ime  and 

ul t imate ly  the  Assessment  was completed  u/s 144 of  the  IT 

Act,  1961 on 31/03/1994  a t  the  Re turned income of  

Rs .92,52,000/- for  the  reasons g iven in  the  Assessment 

Order.  The  assessment  f ramed by  the  Assessing  Of f i cer was 

conf irmed by CIT(A) ,  Shimla  v ide  her  order  da ted 

21.08.1995 .  The  Assessee  Corporat i on had  f i led  another 

Wri t  Pet i t ion (CWP No.125/95)  dated  14/03/1995 be fore  
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Hon'ble  High  Court  o f  Himachal  Pradesh on  which the  

fo l lowing orders da ted  05.05.1997  came to  be  passed ,  the  

contents  o f  wh ich is  reproduced hereunder  in  toto :  -   

“ In vi ew o f the order  passed in CWP Nos .590/91  to 
593/92,  this  Wri t  Pet i t ion  does not  survi ve as the  ent ire  
proceedings commenced from Inval id return.  I t  i s  
needless  to  say that  subsequent orders of  assessment 
passed by  the Income Tax Off icer  and the appel late 
orders passed on the appeals f i l ed against  the  said 
assessment  orders are  inval id  consequential ly .  The Wri t  
Pet i t ion dismissed wi th  the above  observations .  Inter im 
order  is  vacated . ”   

13.  Since ,  the  ent ire  assessment  proceedings completed in 

thi s  case  were  he ld  to  be  inval id  and  quashed  as having  been 

f ina l i zed  on  the  bas is  o f  an  inva l id re turn by the  Hon'ble  

High Court ,  a  proposa l  da ted 23.10.1997 for  i ssuing  not ice  

u/s 148 for  the  Assessment  Year  1990-1991 was  submi tted 

to  the  CIT,  S ihmla  and his  approva l  as  prov ided u/s  151 (2 )  

o f  the  IT Act ,  1961 was  re ce ived  in  this  o f f ice  on 13.11.1997.  

Thereaf ter  a  not ice  u/s  148 dated 18 .11.1997 was issued 

and served  upon the  Assessee  but no  re turn of  income was 

f i led  in response  thereto.  A  no t ice  u/s 148(1 )  ca l l ing  f or  the  

re turn  of  in  come and audi ted  accounts  was issued  on 

08.01.1998.  Return declaring  a  loss  of  Rs.7,28,18,247/- 

was f i led on 17.03.1998 .  The  same was processed u/s 

143(1) (a )  on 30.03.1999  at  loss  o f  Rs.7,14,57,309/- .  In 

re sponse  to  s ta tutory not i ce  issued u/s 142 (1 )  and 143 (2 )  CA 

& FA o f  AssesseeCorpora t ion a ttended the assessment 
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proceedings  from t ime  to  t ime and a lso  f i led  the  var ious 

de tai ls ,  par t icu lars,  ev idences  ca l led for  v ide  quest ionna ire  

dated  19.04.1999 as  we l l  as  order  sheet  entr ies ,  books  o f  

account  mainta ined by  the  assessee  corporat i on  were  a lso 

produced which were  test  checked and  the  case  was 

d iscussed wi th  them.   

14.  The  Auditors  of  the  Assessee Corporat ion in Note 

No.13 of  their  Audit Report  had pointed out that  a  sum of 

Rs.12,19,000/-  sent  by  FWD Chopal  had been  deposi ted  by 

the  bankers  of  the  Assessee  Corpora t ion in some other 

branch  which was not  hav ing account  of  the  corporat i on.  

Due to  non-transfe r o f  th is  amount to  the  Corpora t ion ’s  

account  there  had been  loss  in  interest  earning  o f  the  

Corpora t ion ’so f  the  Corpora t ion to  the  ex tend o f  Rs .8 .30 

lakhs (approx ) .  Accord ingly ,  v ide  quest ionnaire  dated 

19.04.1999 the  Assessee  Corporat i on was required  to show 

cause  as  to  why an addi t ion of  Rs.8 .30 lakhs be  not  made 

but  no rep ly/explanat ion wi th regard thereto  has  been 

furnished by the  Assessee .  An addition of  Rs.8 .30 lakhs is  

therefore made .   

15.  From the Audited profit  &  loss  account i t  has been 

noticed that  the  Assessee Corporat ion has debited 

interest  o f  Rs.10,43,81,684/- out  o f  which interest of  
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Rs.8,88,52,910/-  has been pa id to  the  H.P.  Government .  

The  Assessee  Corporat ion has  f i led  further deta i l s  o f  the  

inte rest  paid to  the  H.P.  Government  as per  annexure  A-1 ,  A-

2 ,  A-3 ,  accord ing  to  which  the  amount  of  interest  has  been 

worked out  as under :  

A nnex ure  D es cr ip t i on A mount  

A- 1  I n t e re s t  o n  in t e r es t  
f o r  t he  y e a r  198 8 -89  
c har ge d  in  t he  
ba l a nc e  s hee t  f o r  t he  
y e a r  1 98 8-90 .  

Rs . 3 , 13 , 55 , 157  

A - 2  I n t e re s t  o n in t e res t .  Rs . 3 , 86 , 14 , 986/ -  

A - 3  I n t e re s t  o n  r o ya l t y  
and  Sa l e s - t ax  

Rs . 1 , 88 , 82 , 766/ -  

 

15.1   The  Assessee-Corporat ion during  the  assessment 

proceedings was speci f ica l ly  requested  to furnish the  basis  

o f  ca lcu lat ion o f  interest  year  per ta ining  to which the  

inte rest  i s  ca lcula ted div is ion-wise  and just i f icat ion  for  

c la iming the  deduct ion  on account  of  interest .  So  far as 

ca lculat ion of  interest  i s  concerned,  no  such deta i ls  have  

been f i led  by the  assessee .  

15.2   In  just i f i cat i on f or  c la iming the a foresa id  inte rest  

as  deduct ion in the  prof it  & loss  account the  Assessee-

Corporat ion has submitted  that  when the insta l lments of  

royalty payable  by  i t  to  the  Govt .  are  not  pa id by the 
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st ipulated dates i t  has to pay interest  and in the  Pr icing 

Committee meeting  held on 04.12.1988 the  rate  of  

interest  on a ll  be lated payments made  beyond 90 days of  

the default  was f ixed  @ 15% p.a .  I t  was  fur ther  submit ted 

that  the  Pr ic ing  Committee  in  i ts  meet ing  he ld  on 06.10.1990 

decided that  in v iew o f  cont inued de fault  by  the  Assessee-

Corpora t ion  in the  payment o f  roya l ty  and interest ,  

compounded interest had to be charged.   

15.3   From the  deta i l s  of  interest  pa id to  the  H.P .  

Government wh ich are  g iven Annexure A-1 ,  i t  is  not iced that  

the  Assessee-Corporat ion i tse l f  admits  that  th is interest  on 

interest  amounting to Rs.3,13,35,157/-  re lates  to  the 

f inancial  year  1988-89 i .e .  re levant  to assessment year 

1989-90.  Since the assessee  is  maintaining  its  accounts 

on mercanti le  basis,  this  interest,  i f  a t  a l l ,  should have 

been c la imed by i t  in  the  assessment year 1989-90.  Since 

the expenditure  re lates  to  the  earl ier  year,  the  same is 

disal lowed .  On  the  top  o f  i t ,  there  is  another  aspect  o f  th is  

matter  i .e . ,  the  amount  in  quest ion represents  inte rest  

charged on  interest  for  the  charg ing  of  wh ich a  decis ion was 

taken by  the  Pr ic ing Commit tee  in  the  f inancia l  year  1990-

91.  Since  the  decis ion was  taken in  a subsequent  year,  any 

l iabi l i ty  ar is ing  there from perta ining  to the  ear l i er  years ,  

crysta lized in that  year and could not be c la imed in an 
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earl ier year.  

15.4   As regards interest  on interest  amounting to 

Rs.3,86,14,986/-  as  per  annexure A-2 ,  s ince the  deci s ion 

regard ing charging  o f  compounded interest  was taken by  the  

Pri c ing  Committee  on 06.10.1990  i .e .  in  the  f inanc ia l  year 

1990-91,  th is  l iab i l i ty  crysta l ized  in  that  year and should 

have  been c la imed in  that  year only  because  the  assessee  is  

fo l lowing mercant i l e  system of  account ing .  Hence ,  assessee ’s  

c la im wi th  regard to  this  amount of  interest  is  a l so 

disal lowed .   

15.5   So  far  as  interest on royal ty and sales-tax  

amounting  to Rs.1,82,82,766/-  is  concerned ,  i t  may be  

pointed out  that  the  dec is ion regard ing charging  of  interest  

@ 15% p.a .  on be lated  payments o f  roya l ty  beyond 90 days  of  

the  de faul t ,  was  taken by the  Pr ic ing  Commit tee  in the  

f inanc ial  year  1986-87 and ,  as  such,  the  l iabi l i ty  o f  the  

assessee  to  pay  this  interest  crysta l i sed  in  the  year 1986-87.  

S ince ,  the  Assessee  is  mainta in ing  i ts  accounts  on 

mercant i le  bas is ,  i t  should have  charged this  interest  to  the  

accounts  of  the  year  1986-87.  This  ve ry  issue came up for  

cons iderat ion in  the  assessment year 1988-89  and f rom the  

de tai ls  and ca lculat i ons  f i led  by the  assessee  i t  was  not iced 

that  out  o f  the  total  interest on roya lty amounting to 
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Rs.1,99,41,378/-,  on ly interest  of  Rs.  13,89,762/- 

perta ined to that year whereas the  balance re lated to 

earl ier  years .  S ince ,  no calculat ions  o f  interest  c la imed to 

have  been pa id  to  the  H.P.  Government  have  been f i l ed  on 

the  basis  o f  f i gures  for  the  Asst .  Years  1988-89,  i t  i s  

presumed that  on ly  an  amount  of  Rs.13,10,000/-  be ing 

inte rest  on roya l ty  and  Sales-tax  per ta ins  to  the  year  under 

cons iderat ion which is  a l lowed and the  balance-interest  of  

Rs.1,75,72,766/- is  d isal lowed .   

15.6   In  sum up,  out  o f  to ta l  interest  o f  

Rs.8,88,52,910/-  pa id  to  H.P .  Govt .  interest  to  the  tune  o f  

Rs.13,10000/-  on ly  as  a l lowable  to  the  Assessee  and  the  

ba lance  of  Rs.8 ,75,42,910/- is  d isa l lowed.  

16.   The  Assessee  Corporat ion  has  debited  a  sum of  

Rs .32,210/-  to  the  pro f i t  & loss account  on  account  o f  loss 

on sa les/destruct ion of  f ixed assets.  S ince  as  per  law th is  

amount  should have  been reduced f rom the  b lock o f  assets.  

The  same i s  d isal lowed and added back. 

17.   In  f ina l  ana lys is  wi th  above  observa t ions , to ta l  income 

o f  the  Assessee  Corporat ion was computed by  A.O .  as  under: -  

1 .  N e t  l o ss  as  pe r  
s t a t e me nt  o f  t o t a l  
i nc o me  a t t ac he d  w i t h  
t he  r e t u rn  o f  i nco me .  

( - )  Rs . 7 ,2 8, 1 8 , 24 7/ -  
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Ad d-  
i )  

L o ss  o f  in t e res t  i n  
r e s pe c t  o f  F W D C ho pa l ,  
a s  d i s c uss e d  a bov e  

Rs .8 , 30 , 000 / -  

i i )  Ou t  o f  i n t e re s t  pa id  t o  
H . P .  Gov e rnme nt   

Rs .8 , 75 , 42 , 910/ -  

i i i )  D i s a l lo wa nce  as  
d i s c us se d  in  pa ra  No . 5  

 

Rs .32 , 21 0/ -  

Rs .8 , 84 , 05 , 120/ -  

 N E TTAX AB L E I N C OM E: -  
R o unde d  o f f  u/s 253A  o f  
t he  I . T .  Ac t ,  19 61  

Rs .1 , 55 , 86 , 873/ -  
Rs .1 , 55 , 86 , 870/ -  
 

 C ha r ge  in t e r es t  u / s  
234A  a nd  234 B  

Pe na l t y  p ro ce e d ing s  
unde r  se c .271 -B  &  
271 (1 ) ( c )  ha ve  b e e n  
in i t i a t e d  s e para t e l y .   

 

 A ss e ss e d  i s s ue  de ma nd  
no t ic e  &c ha l l an .   

 

18.  That  o rder  o f  A.O.  is  dated 31/12/1999.  

19 .  Be in g  Aggr i eved by  the  o rder  dat ed 31/12/1999 o f  Ld .  A .O. ,  

the  Assess ee f i l ed  an  appea l  be fore  the  F i rs t  Appe l la te  Author i t y  

under  the  Ac t  in  t e rm of  Sect i on 250.  The  sa id  f i r st  appea l  o rder  

o f  Ld.  CIT (A)  which  i s  dated 22/03/2000 has  held as  under : -  

“ ( 1 )  T h e  ad d i t io n  o f  R s .5 7 , 2 3 5 / -  ag a i n s t  g r o u n d  N o .1  o f  t h e  
A s s e s s e e  was  d e le t e d .  

( 2 )  T h e  ad d i t io n  o f  R s . 8 , 7 5 , 4 2 ,9 1 0 / -  wh ic h  wa s  c h a l l e n g e d  as  
g r o u n d  N o . 2  o n  ac c o u n t  o f  in t e r e s t  o n  r o ya l t y  an d  in t e r es t  o n  
in t e r e s t  e t c .  j u s t  o n  t h e  b as is  o f  th e  p r e v io u s  y e ar  w i t h o u t  
ap p r e c i a t in g  th e  f a c t s  th a t  i t  i s  an  a l l o wab le  e x pe n se  th e  L d .  
C IT (A )  h e l d  as  u n d e r  in  p a r a  3 . 1  

“ I  h av e  c a r e f u l l y  c o n s id e r e d  t h e  f ac t s  o f  t h e  c as e  an d  t h e  
r iv a l  s u b mi s s io n s .  T h e  A ss es s in g  O f f i c e r ,  wh o  w as  p r e s e n t  
d u r in g  t h e  co u r s e  o f  th e  h e ar in g ,  i n v i t e d  my  a t te n t io n  t o  
c l au s e  1 9  o f  th e  s t an d ar d  le as e  d e e d/ in s t r u me n t  o f  l e as e  o f  
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f o r e s t s  f o r  purposes  o f  f al l ing  o f  m arke d t rees ,  t h e i r  
c o n v e r s io n  an d  e x t r ac t i o n  o f  t i mb e r  wh e r e  t h e  l e s s ee  d o e s  
n o t  mak e  t h e  p ay me n t  o f  ro y a l t y  p a y ab le  t o  t h e  F o r e s t  
D ep ar t me n t  wi t h in  th e  s p e c i f ie d  p e r io d  t h e n  th e  d e p ar t m e n t  
w as  a t  l ib e r t y  to  c h ar g e  th e  p e n al  in t e r e s t  a t  1 5 %  p e r  
an n u m.  H e  th u s  s u b mi t t e d  t h a t  s in c e  t h i s  in te r e s t  w as  
c a l c u l a t e d  o n  d e f e r r e d  p ay me n t  o f  r o ya l t y  an d  was  p e n a l  in  
n a t u r e ,  th e r e f o r e ,  i t  was  n o t  a l l o wab l e  as  a  d e d u c t io n .  T h e  
p e r u s a l  o f  th e  as s e s s me n t  o r d e r  r ev e a l s  th a t  t h e  ap p e l l an t  
h ad de bi te d  a  sum of  R s . 1 ,88,82 , 766/  as  in te re s t  on  
royal ty .  Ou t  of  th i s  am ount ,  the  As sess ing  of f i ce r  h as  
a l l owed  the  deduc t i on  o f  R s . 13, 10,000 / -  a s  i t  pe r ta ined  
to  th is  assessment  ye ar.  T h e  r e ma in in g  in te r e s t  h as  b e e n  
d is a l l o we d  o n  th e  g ro u n d  t h a t  t h e  s a me  p e r t a in  t o  t h e  
f in an c i a l  ye ar  1 9 8 4 - 8 5 ,  1 9 8 5 - 8 6  a n d  1 9 8 6 - 8 7 .  I  h av e  
e x a m in e d  t h e  c a l c u l a t i o n  s t a t e m e n t  o f  th e  i n t e r e s t  
d e p o t wis e ,  s u mm ar y  o f  wh i c h  w as  f i l e d  b e f o re  t h e  
A s s e s s in g  O f f i c e r  h i ms e l f .  T h e  c a l cu l a t io n  is  b as e d  an d  h as  
b e e n  mad e  o n  th e  l o ts  o f  t i mb e r  o n  wh i c h  t h e  r o y a l ty  
r e ma in e d  u n p ai d .  H o we v e r ,  s o  f ar  as  t h e  c l a i m  is  c o n c e r n e d ,  
t h e  s a me  p e r t a i n s  t o  th e  f in an c i a l  ye ar  r e l e v an t  to  t h e  
as s e s s me n t  ye a r  o n l y .  T h e  A ss es s in g  O f f i c e r  h ims e l f  
i n t e r p r e te d  t h e  s t a te me n t  an d  r e ac h e d  t h e  c o n c lu s io n  t h at  
t h e  i n te r e s t  p e r t a in e d  t o  t h e  e ar l i e r  f i n a n c i a l  ye ar s  wh e r e as  
t h e  ac tu a l  p o s i t i o n  wa s  t h a t  t h e  l o t s  o f  t i mb e r  o n  wh i c h  t h e  
r o ya l t y  r e m a in e d  u n p ai d  p e r t a i n  t o  d i f f e r e n t  acc o u n t i n g  
p e r io d s  an d  s in c e  r o y a l t y  o n  t h e s e  l o t s  r e m a in e d  u n p a id  
e v e n d u r in g  t h e  ac c o u n t i n g  p e r i o d ,  t h e  in t e r e s t  was  
c a l c u l a t e d  an d  c l a i me d  as  a  d e d u c t i o n  d u r in g  t h e  
ac c o u n t in g  p e r io d  r e l e v an t  to  t h is  as s e s s me n t  ye ar .  T h e  
H o n ' b l e  S u p r e me  C o u r t  o f  In d ia  in  th e  c as e  o f  P r ak as h  
C o t to n  M i l l  v s .  C IT ,  2 0 1  IT R  6 8 4  (S C )  h as  h e l d  t h a t ,  
“whenever  any  s tatu to ry  impose  p a id  b y  an  A s se ss ee  b y  
w a y  o f  d a mag e s  o r  p e n al t y  o r  in t e r e s t  i s  c l a i me d  an  
a l l o wa b l e  e x p e n d i t u r e  u /s  3 7 ( 1 )  o f  In c o me - t ax  A c t ,  1 9 6 1 ,  
t h e  as s e s s in g  au th o r i t y  is  r e q u i r e d  t o  e x a min e  th e  s ch e me  
o f  th e  p r o v is io n s  o f  th e  r e l e v an t  s t a t u t e  p r o v id in g  f o r  
p ay me n t  o f  s u c h  i mp o s t  n o t w i t h s t an d in g  t h e  n o me n c l a tu r e  
o f  t h e  i mp o s t  as  g i v e n  b y  t h e  s t a t u te ,  t o  f in d  wh e th e r  i t  i s  
c o mp e n s at o r y  o r  p e n a l  i n  n a t u r e .  T h e  au t h o r i t y  h as  to  a l l o w 
d e d u c t io n  u / s  3 7 ( 1 )  wh e r e v e r  s u c h  e xa m in a t io n  r e v e a l s  t h e  
c o n ce r n e d  i mp o s t  t o  t h e  p u r e l y  c o m p e n s at o r y  i n  n at u r e .  
W h e r e v e r  s u c h  i mp o s t  i s  f o u n d  t o  be  o f  a  c o mp o s i t e  n a t u r e ,  
t h a t  i s ,  p ar t l y  o f  co mp e n s at o r y  n at u r e  an d  p ar t ly  o f  p en a l  
n a t u r e ,  t h e  au th o r i t i e s  h av e  t o  b i f u r c at e  th e  t wo  c o mp o n e n t s  
o f  t h e  imp o s t  an d  g iv e n  d e d u c t io n  o f  t h at  co mp o n e n t  wh ic h  
is  co mp e n s ato r y  in  n a t u r e  an d  r e f us e  t o  g i v e  de d u c t io n s  o f  
t h a t  c o mp o n e n t  wh i c h  is  p e n a l  i n  n a t u r e .  S i m i l a r  v ie w h as  
b e e n  r e - i t e r a te d  b y  t h e  ap e x  c ou r t  in  t h e  c as e  o f  
M al waV an as p at i  a n d  C h e mi c a l  C o .  v s .  C IT ,  2 2 5  I T R  3 8 3  
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( S C ) ,  t h e  H o n ' b l e ’ b l e C a l c u t a  H ig h  C o u r t  i n  t h e  c as e  o f  
V is h n u  S u g ar  M i l l s  L td .  v s .  C IT  ( 1 9 7 8 )  1 1 3  IT R 5 8 3  ( C a l . ) .  
h as  a l s o  h e ld  th a t ,  “ i f  a  s u m is  p a id  b y  an  as s e s s e e  
c o n d u c t i n g  h is  b u s in e s s ,  b e c au s e  in  c o n d u c t in g  i t  h e  h as  
ac t e d  i n  man n e r  wh i c h  h as  r e n d e r e d  h i m l i ab le  t o  p e n a l t y ,  
i t  c an n o t  b e  c l a i me d  as  a  d e d u c t ib l e  e x p e ns e .  T h u s ,  in t e r e s t  
p a id  f o r  de la ye d  p ay me n t  o f  c e s s  t o  t h e  G o v t .  b y  t h e  
as s e s s e e  was  n o t  a l l o wa b le  as  b u s in e s s  e x p e n d i t u r e  as  i t  
w as  i n  th e  n a t u r e  o f  p e n al t y  f o r  b r eac h  o f  l a w. ”  T h u s ,  in  
v ie w o f  t h e  a f o r e - me n t io n e d  d e c is io n s  o f  th e  A p ex  C o u r t  an d  
t h e  H o n ' b l e  H ig h  C o u r t ,  t h e  is s u e  h as  to  b e  d e c id e d  wh e th e r  
in t e r e s t  p ay ab l e  o n  th e  d e l aye d  p ay m e n t  o f  r o y a l t y  is  p en a l  
in  n a t u r e  o r  c o mp e n s at o r y  in  n a t u r e .  I n  c as e ,  i t  i s  p e n al  in  
n a t u r e  t h e n  th e  e n t i r e  in te r e s t  c la ime d  as  a  d e d u c t io n  is  t o  
b e  d is a l l o we d  a n d  i f  i t  i s  c o mp e n s at o r y  th e n  i t  i s  t o  b e  
a l l o we d .  In  o r d e r  to  d e te r min e  th i s ,  i t  i s  p e r t i n e n t  t o  
e x a m in e  t h e  in s t r u me n t s  o f  l e as e  wh i c h  th e  ap p e l l an t  
c o r p o r a t io n  h as  e n t e r e d  in to  wi t h  t h e  C o n s e r v a to r  o f  Fo r e s t s  
ac t in g  o n  b e h a l f  o f  t h e  G o v t .  o f  H i m ac h a l  P r ad e s h .  T he  
ap p e l l an t  h ad  e n t e r e d  in to  o n e  s u c h  ag r e e me n t  f o r  l o t  
N o . 1 5 / 1 9 7 9 - 8 0  w i t h  th e  C o n s e rv a t o r  o f  F o re s t s ,  N ah an .  A s  
p e r  c l au s e  1 9  o f  t h is  ag r e e me n t  f o r  p ay me n ts  b e yo n d  9 0  
d ays  o f  th e  d ue  da t e ,  t h e  ap p e l l an t  i s  l i ab le  t o  p ay  p e n a l  
in t e r e s t  a t  1 5 %  p e r  an n u m.  T h u s ,  i t  i s  e v id e n t  th a t  t h is  i s  a  
p e n a l  in t e r e s t  f o r  in f r ac t io n  o f  c o n t r a c t u a l  o b l ig a t i o n s .  T h e  
r a t io  l a id  d o wn  b y  t h e  H o n ' b l e  S up r e me  C o u r t  an d  t h e  
C a l c u t t a  H ig h  C o u r t  i n  th e  af o r e  me n t i o n e d  c as e  l a ws  
s q u ar e l y  c o v e r s  an d  ap p l ie s  t o  th e  f ac t s  o f  t h is  c as e ,  S i n c e ,  
t h e  in te r e s t  o n  d e f e r r e d  p a y me n t  o f  r o y a l t y  is  p e n a l  in  
n a t u r e  t h e  s a me  c a n n o t  b e  a l lo we d  as  a  d e d u c t i o n  u / s  3 6 ( 3 )  
o f  In co me - t a x  A c t ,  1 9 6 1  an d  3 7 ( 1 )  o f  In c o me - tax  A c t ,  
1 9 6 1 an d ,  th e re fore ,  the  ent i re  in te res t  c laimed as  
in te re s t  pay able  of  r oyal ty  amo unt ing  to  
R s . 1 ,88 ,82, 766 / -  i s  to  be  d is a l lowed  in  th is  assess ment  
ye ar.  T he  ac t ion  o f  the  Assess i ng  Of f i ce r  in  al l owing 
the  in te res t  o f  Rs . 13 ,10,000 / -  i s ,  the re fo re ,  e rroneous  
and  cannot  be  uph e ld .  The  Asse ss ing  Of f i ce r  i s ,  
the ref o re ,  requ i re d  to  m ake  a  fu r ther  addi t i on o f  
R s . 13, 10,000/ -  to  the  al ready  added  am ount  o f  
R s . 1 ,75 ,72, 766 / - ,  Appe l lant ' s  pl ea  on  th i s  gro und  i s ,  
the ref o re ,  d i smisse d .  S imi lar ly ,  th e  amount  o f  
R s . 3 ,86 ,14, 986 / -b e ing  in te res t  on  in te re s t  I  hav e  
a l r eady  he ld  i n  ground  N o .1  ab ove ,  th at  the  i n te res t  o n  
de fe r re d  payment o f  roy al ty  i s  penal  in  nature  and  
theref o re ,  no t  a l l owab le  as  a  de duc t ion  and ,  the re fo re ,  
the  in te res t  on  th i s  in te res t  a l so  par takes  the  co l our  o f  
a  penal  im post  and  there fo re ,  i s  no t  a l lo wab le  as  a  
deduc t i on  fo r  the  r e as ons  ment i o ned  ab ove .  I n  v i ew o f  
these  fac ts ,  the  in te res t  o n  in te res t  amount i ng  to  
R s . 3 ,86 ,14, 986 / -  i s  not  an  a l l owable  de duc t io n f o r  the  
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assessment  ye ar 1990-91  as  the  l iab l i ty  h as  not  
c rys ta l i se d dur ing  the  account ing pe r i o d  r e l ev ant  to  
th i s  assess ment  year  and  m oreove r ,  the  impost  i s  pena l  
in  na ture  and  the re fo re ,  not  an  a l l owable  deduc t i on.  
The  appe l lan t ' s  p l ea  o n  th is  ground  i s ,  th ere fore ,  no t  
acceptabl e  and  i s  d is missed.  D uri ng  the  co urse  o f  
hear ingthe  appe l lant  h as  ra i se d  an  add i t i ona l  ground 
o f  appe al  f o r  the  as se ss me nt  year  1989 -90  r egarding 
the  in te res t  o f  R s . 3 ,  13,55 ,  157 / -  wh ich  was  i n te res t  o n  
in te re s t  and  per ta ine d to  the  acco unt i ng  per i od 
re l ev ant  to  the  as se ss me nt  year  1989 -90  and they  
s ub mi t ted  th at  in  case  the  add i t i onal  ground  o f  appeal  
i s  admi t ted  then  they  were  no t  conte s t i ng  the  add i t io n 
made  here .  I  hav e  a l re ady  admi t ted  th i s  ground  o f  
appea l  in  the  assessme nt  year  1989 -90  and  there fo re ,  
th i s  gro undo f  appe a l  pe r ta ining  to  the  addi t ion o f  
R s . 3 ,13 ,55, 157 / - i s  d i s missed as  not  pres se d.  

[  E mp h as is  s u p p l ie d  b y  u s ]   

N o t e :  T h is  g r o u n d  a n d  is s u e  is  n o t  r a i s e d  in  F o r m N o .  3 6  
an d  n o t  p r e s se d  be f o r e  u s .  

( 3 )    In  respec t  o f  g round  No. 3  wh i ch  per ta ine d  to  the  
ad d i t i on  o f  Rs .32210/ -  on  ground  of  l oss  of  on  sa le  of  
ass e ts .  The  Ld .  C IT (A )  has  sai d  an d  he ld  that  th is  ground  of  
appe al  has  been wi thdr awn and  is  accord i ngl y  d is miss ed.   

( 3A)    On Not i c e  u/s  148 the  g round  was  d is miss ed .   

( 4 )    T he  Ap peal  was  par t l y  a l l owed .  

 

20.   Be ing  aggr ie ved by  above  order  of  ld.  CIT(A )  the  

Appe l lant/Assessee  is  be fore  us  and inter-a l ia has  ra ised 

fo l lowing g rounds of  appea l : -  

“ 1 )  T h a t  t h e  C IT  (A p p e al )  wa s  n o t  j u s t i f ie d  in  h o ld i n g  t h a t  t h e  
p r o c ee d in g s  u / s  1 4 7  h ad  b e e n  v a l id l y  in i t i a t e d  v id e  n o t i ce  u / s  
1 4 8  d a t e d  1 8 . 1 1 . 9 7 .  H e  h as  f a i l e d  t o  a p p r e c ia te  t h a t  t h e  
p r o c ee d in g s  in i t i a t e d  u / s  1 4 2 ( 1 )  d a te d  2 1 . 2 . 9 1  we r e  p en d in g  an d  
h ad  n o t  b e e n  q u as h e d  b y  th e  H o n ' b l e  H ig h  C o u r t .  

2 )  T h a t  th e  C IT ( A p pe a l )  was  n o t  ju s t i f i e d  in  h o ld in g  th e  in te r e s t  o f  
R s . 1 , 8 8 , 8 2 , 7 6 6 /  wa s  n o t  a l l o wab l e  as  a  d e d u c t i o n  a s  i t  was  
p e n a l  in  n a t u r e .  N o  s u c h  is s u e  h ad  b e e n  r a is e d  b y  t h e  A O .  wh i l e  
m ak in g  th e  d is a l l o w a n c e  n o r  wa s  an y  s u c h  o b je c t io n  r a i s e d  o r  
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ar g u e d  a t  t h e  t i me  o f  he ar in g  o f  ap p e a l .  T h u s  th e  f in d i n g  o f  t h e  
C IT  ( A p p e a l )  i s  i l l e g a l  f r o m t h is  c o r e  i ts e l f .  

3 )  T h a t  t h e  C IT  ( A pp e a l )  h as  f a i l e d  t o  ap p r e c ia t e  th a t  th e  p ay me n t  
o f  in t e r e s t  was  a  c o n t r a c t u a l  l i ab i l i t y  an d  d id  n o t  In v o lv e  an y  
in f r ac t io n  o f  an y s t a t u to r y  p r o v i s io n  a n d  as  n o t  i n  a  n at u r e  o f  an y 
d a m ag e  o r  p e n a l t y .  T h a t  a t  an y  r a t e  t h e  t e s t  f o r  d i s a l l o w ab i l i t y  o f  
an y  l i ab i l i t y  o f  in t e r e s t  as  l a id  d o wn  b y  t h e  S u p r e me  C o u r t  an d  
as  n o t i c e d  b y  t h e  C IT  ( A p p e a l )  h i ms e l f  th e  l ia b i l i t y  o f  
R s . 1 , 8 8 , 8 2 , 7 6 6 / -  was  c l e ar l y  an  a d mi s s ib l e  e x p e n d i t u r e  b e in g  
t o t a l l y  c o mp e n s at o r y  in  n a tu r e .  T h e  ac t io n  o f  C IT  ( A p p e a l )  in  
u p h o l d in g  t h e  d is a l l o wa n c e  o f  R s .  1 ,7 5 ,7 2 , 7 6 6 / -  an d  i n  o r d e r in g  
f u r th e r  e n h an c e m e n t  o f  d is a l l o wa n c e  o f  R s . 1 3 , 1 0 , 0 0 0 / -  i s  
t h e r e f o r e  i l l e g a l  an d  u n wa r r an te d .   

4 )  T h at  th e  C IT  ( A p p e al )  was  n o t  j u s t i f i e d  i n  d is a l l o w in g  t h e  
d e d u c t io n  o f  R s .3 , 8 6 ,1 4 ,9 2 4 / - o n  ac c o u n t  o f  in te r e s t  o n  in t e r e s t  o n  
e r r o ne o u s  an d  in s u f f i c ie n t  g r o u n d s  an d  wi t h o u t  r e f e r r i n g  t o  t h e  
wr i t t e n  s u b m is s io n s  f i l e d  b e f o r e  h i m .  H is  o b s e rv a t i o n  th a t  t h e  
i mp o s t  was  p e n al  in  n a tu r e  a n d  t h e r e f o r e ,  n o t  an  a l l o wab l e  
e x pe n s e s  is  a l s o  i l l e g al  as  n o  s u c h  is s u e  h ad  b e e n  ra is e d  o r  
d is c u s s e d  a t  t h e  t i me  o f  h e ar in g  o f  ap p e a l .  

5 )  T h at  a  d e d u c t io n  o f  R s . 4 8 , 2 3 , 3 0 5 / -  o n  a cc o u n t  o f  l i ab i l i t y  o f  
r o ya l t y  a n d  s a l e s  t ax ,  e x te n s io n  f ee  a n d  d a m ag e  b i l l s  o u g h t  t o  
h av e  b e e n  al l o we d  o n  t h e  b as is  o f  t h e  f in d in g  r e c o r d e d  in  
A s s e s s me n t .  Y e ar  1 9 9 5 - 9 6  wh e n  th e  s a me  was  d is a l l o we d  o n  t h e  
g r o u n d  t h at  i t  p e r t a i n e d  t o  th e  ye a r  u n d e r  c o n s id e r at i o n .  

6 )  T h a t  t h e  o r de r  o f  th e  C IT ( A pp e a l )  i s  t o t a l l y  i l l e g a l  an d  
u n war r an t e d  b e in g  c o n t r a r y  to  th e  p r in c ip l e s  o f  e q u i t y  an d  
n a t u r a l  j u s t i c e .  

    Record  o f  Hear ing  

21.  The  hear ing  took p lace  on 28/5/2024 when both AR and 

DR were  heard a t  l ength.  The Ld.  Ld.  AR Shr i  Y.K.  Sud 

brought  to  our not ice  back ground o f  the  Assessee  that  i t  is  

a  S tate  Govt .  undertak ing  of  Govt  o f  H.P.  and  is  invo lved  in 

severa l  act iv i t ies  re lated  to  forest .  It  p icks up fa l l ing  trees 

/  or marked fa l l ing  trees in entire  s tate  of  Himachal 

Pradesh and in turn pays roya lty to Govt .  of  H.P.  Upon 
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delay  in payment ; interest  and interest  on interest 

becomes payable  to  Govt.  of  Himanchal  Pradesh.  There  is  

a  lease  contract  interse  between the  Assessee Corporat ion 

and Govt .  o f  Himacha l  Pradesh .  He invi ted our  a ttent ion to 

few speci f i c  c lauses which are  as under :-  

Clause -19 

“19.  That  i f  the Lessee fai ls  to  pay any instalment  of  
purchase  money or  any part  thereof on the  due  date  he 
wil l  be  l iable  to  pay interest  at  10% per  annum with in 
the  contract period af ter  the  lapse  of  three days  grace 
which payment  along with the  royalty  wi l l  be  real izable  
f rom his  securi ty  money and by  se izure and retent ion of  
hi s  t imber  extracted from the  forest  as  may be  lying  in 
the  forest ,  on  the road  side,  af loat in  r iver  or  l ying in 
any other p lace .  I f  such  fai lure- extends to  90 days 
without  wri t ten permission of  the  Conservator  of  
Forests ,  Nahan,  Circle ,  the  Lessee shall  be l iable  to  lose 
al l  c laims to  the  trees and timber  and  to  the retent ion 
by  the Forest  Of f icer  o f  al l  money already paid by  the 
Lesseor on his  behal f  under  the terms o f this  indenture 
as l iquidated damages  and the  Forest  Of fi cer  subject  to  
the  approval  o f  the  Conservator  of  Forest ,Nahan Circle  
may cance l  this indenture.  However ,  the Conservator  of  
Forests ,  Nahan  Circ le ,  may for  special  reasoncondone 
the  delay  beyond 30 days but  not  exceeding 60 days on 
charging the  penal  interest  at  15% per  annum in  case 
no wri t ten permiss ion is  sought within the said  per iod 
of  30 days by  the  Lessee .  I t  i s  however ,  understood that 
no raft ing ,  removal /expor t o f  t imber  by  road whatsoever 
wil l  be  permit ted without  payment of  royal ty  dues as 
per  clause 18 above .”  

 

21.1  He  then placed re l iance  on 95 o f  the  Paper  Book  and 

inte r  a l ia  contended that  in  the ir  own case Chandigarh 

Bench  o f  I TAT in  ITA No.299/Chandigarh/2002 for  A.Y.1996-

1997  in  case  o f  Haryana State  Forest  Corpora t ion vs.  DCIT, 

C ircle  Shimla  with regard to  d isa l lowance  o f  Rs.51,10,941/- 
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which  was upheld  by  CIT(A)  on  account  o f  interest  on 

inte rest  on the  be lated  payment  o f  royal ty  on the  ground that  

the  expense  i s  pena l in  nature;  the  Hon 'ble  Tr ibunal  has 

he ld as  fo l l ows in  para  4 .2  page  105  of  PB.  “ tha t in teres t  

re lates  to  p rev ious  years and hence  not  a l l owable  is  no t  

main tainab le .  The  Assessee  a lso  submi t ted  before  the  C IT (A )  

th at  the  conten t ion  of  A .O.  that  th is  in te res t  is  penal  in  na ture 

is  al so  no t  cor rec t  as on  one  hand  the  A .O .  i s  al l owing  the  

interes t on bela ted  payment of  royal ty  ho ld ing  i t  to  be  

compensatory  in  nature ,  on the  o ther  hand he  is  ho ld ing  that  

interes t payable  on  non-payment  of  th is  in teres t  i s  penal  in  

nature .  I t  was  argued that  the  A.O.  has  fa i led  to  understand 

what  i s  meant by  the  terminterest  on interest .  In s imple  

words i t  i s  thecompound interest  which is  charged by  every 

lender from the  borrower  in  case  the  borrower  fa i l s  to  paythe  

inte rest  due on the  pr inc ip le  amount .  I f  thes imple  interest  is  

compensatory  in  nature ,  thecompound interest  cannot  be  

pena l  in  nature .  Hence , th is  amount  is  c learl y  a l l owable  and 

the  di sa l lowancemade by the  AO deserves  to  be  vacated.  

21.2  He  then invi ted our  attent ion to  page  109 para  4.6  of  

Paper Book which as  under :  

“4 .6  F i rs t ly ,  we  do  no t  ag ree  wi th  the  observat io n  o f  the  tax  

au thor i t i es  be l o w th at  the  paymen t o f  i n teres t  u pon the  

i n te res t  o n the  be l a ted  pay me nt  of  ro yal ty  can  be  te rmed  as  
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penal  in  nature  b ecause  i t  c an  s imp l y  be  cal l ed  an  c harg ing  

of  compound  in te res t  f rom the  as sess ee  i n  o rd er  to  curb  the  

te ndenc y of  par t  payment  of  royal ty  and  to  ens ure  the  

speedy paymen t  o f  i nteres t  to  the  f o res ts  depar tmen t .  Hence ,  

we ar e  o f  the  op i n i on  that  o n  th is  bas is ,  the  tax  author i t i es  

were  no t  jus t i f i ed  i n  d isal l owing  the  c la i m o f  the  p ayment  o f  

i n te res t  up on the  in teres t  o f  d e l ayed  o f  roya l ty  t r eat i ng  the  

same  to  b e  penal  in  nature . ”  

21.3  He  subsequent ly  p laced re l iance  the  order  of  the  ITAT 

Ahmedabad Bench in case  o f  ACIT  vs.  Ch i t to rgarh  Kota 

T ol l way  (P )  L td.  repor ted  in  [2024 ]  204 ITD 223 /  2023 ]  156 

taxmann.com 469 (Ahmedabad)  where in para 8 i t  i s  he ld  as 

under: -  

“8 .   We have  heard  the  r i val  con ten t i ons  o f  bo th  the  par t i es  
and perused  the  mater i a l s  avai lab le  on  record .  The  p rov is i o n 
of  Exp lan ati on  1  to  sec t i on  37 ( 1)  o f  the  A c t ,  exc ludes  
al l owi ng  the  d educ t i on  of  the  expend i tu re  i ncur re d  f o r  the  
purpose  wh ic h  is  an  of f ence  or  p roh i b i ted  by  l aw.  Ho wever ,  
i n  the  g i ven  c ase ,  we no te  that  the  penal ty  has  been  pa id  by 
the  as s ess ee  on  accoun t o f  b reach  o f  co ntrac t  whi ch  can no t  
be  e qua ted  wi th  the  of f ence ,  o r  s ometh ing  p roh ib i te d  by  law.  
As  s uc h,  the  assess ee  cou ld  not  mee t  the  d eadl i ne  to  f u l f i l  
the  c r i te r ia  l a i d  do wn by the  con tr ac tee  be i ng  the  N HAL and  
the re f or e  the  d amages  were  l ev ied  by  NHAL.  The  Hon 'b l e  
Gu jarat  H i gh  C our t  i n  the  c ase  of  P r .  C IT  v .  Mazd a L td .  
[2017 ]  86  taxmann. com 27/250 Tax man 510 has  he l d  th a t  
the  de duc t i on  o n  ac coun t  of  l i quida ted  damages  canno t  b e  
d is al l owed  under  the  p rov i s i on  of  se c t i on  37 (1 )  o f  the  A c t .  
The  re l evan t ex tr ac t  o f  the  ord er  i s  r ep roduc ed  as  und er :  

"10 .  Sec t i on  37  of  the  Ac t  i s  the  res iduary  p rov i s i on 
g ran t i ng  deduct i on  of  an  expe nd i ture  no t  be ing  
ex pendi ture  o f  the  n atu re  o f  cap i ta l  expend i ture  or  
pers onal  e xpenses  of  the  as sess ee,  whi ch  i s  l a id  out  o r  
ex pended  who l l y  and  exc l us ive l y  f o r  the  purposes  of  
bus i ness  o r  p rof ess i on  and  no t  spec i f i ed  i n  the  
p reced i ng  se c t i ons  30 to  36  o f  the  Ac t .  Exp lan ati on  to  
se c t i o n 37 (1 )  woul d  c l ar i f y  that  any  expend i ture  
i ncur red  b y  an asses see  f o r  an y purpose  wh i ch  i s  an  
of f ence  or  wh i ch  i s  p rohi b i ted  by l aw sh al l  no t  be  
d eemed  to  h ave  been  i nc urred  f o r  the  p urpos e  of  
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bus i ness  or  p ro fes s i on  and  no  d educ t i on  o r  a l l owanc e 
shal l  b e made  in  resp ec t  o f  s uch  expendi tu re .  

11 .  As  no te d ,  the  expe ndi ture  i n  ques t io n  was  pur e ly  in  
re l a t i on  to  the  as s esse e 's  no rmal  bus iness  ac t i v i ty  and 
was  inhere n t  p ar t  o f  i ts  b us iness  t r ans ac t ions .  The  
ex pendi ture  was  c er tain l y  no t  i ncur red  f o r  any  purpose 
whi ch  i s  an  of f enc e  or  wh i ch i s  p roh ib i ted  by  law.  The  
T r ibunal  the re f ore  was  p e r f ec t l y  jus t i f i ed  i n  gr an t ing 
such expend i tu re . "  
 

21.4  I t  was  f ina l ly  contended  by Ld.  AR that  ground No.1  & 5 

are  no t  pressed.   

22.  The  ground No.2  is  on di sal lowance  of  Rs .1 ,88,82 ,756/- 

and  Ground No.3  is  re la ted  to ground No.2  i .e . ,  not  penal  in 

nature .   

23.  The  Ground No.4 is  on di sa l lowing the  deduct ion of  

Rs .3 ,86,14 ,986/-  on account  of  interest  on inte rest .  

24.  The  Ground No.6 i s  general .   

25.  Per  contra ,  Ld.  DR has supported the  order  o f  Ld.  CIT(A)  

and has vehemently  contended  that  there  is  no inf i rmity  in 

law and same be  upheld.   

     Findings and Conclusions 

26.   In  the  f orego ing ,  we now examine the  lega l i ty ,  

va l idi ty  and propr ie tary  o f  order  of  Ld.  CIT(A )  dated 

22/03/2000.  

26.1 We have  noted the  long  history  of  the  present case 
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care ful ly .  Final ly  a fter  severa l  decades the case  is  at  last 

reached before us as  per  direction of  Hon'b le  Supreme 

Court  o f  India  vide  the ir  order dated 14/01/2020 in  Civ i l  

Appea l No.  6417 of  2010 wherein in i t  is  he ld as fol lows:-  

Heard learned counsel  for  the part ies.  

The  i ssue  raised in  companion appeals  (Civi l  Appea l Nos.  

6418 and 6421 of 2010),  does not ar ise  in  the  present 

appea ls.  For ,  the  appel lant-assessee did not  f i le  any 

return accompanies by audit  report  pursuant to notice 

issued under Section 142 of  the  Income Tax Act.  Hence,  

these appea ls fa i l  and are dismissed.  

“However ,  dismissal  o f  these  appeals  wi l l  not  preclude 
the  appel lant  to  pursue  the remedy before ITAT on 
meri ts .”  

 

This  Hon'ble  Tribunal  by  it ’s  order  dated  19.10.2023 has 

reca l led these  appea ls  i .e .  ITA Nos.280 & 281/Chd/2000. 

Hence,  appeal  on meri ts  be fore us.  

26.2   A f te r  hear ing both the  s ides  on meri t  and af ter  

perus ing  the  records  o f  the  case ,  we  f ind  that  there  are  

broadly two i ssues wh ich  needs  dete rminat ion by  us  on 

meri ts .  The  f i rst  be ing  whether  Ld.  CIT(A )  i s  jus t i f i ed  in 

ho lding the  interest  o f  Rs.1,88 ,82,766/- was not  a l lowab le  as 

deduct ion as  i t  was pena l in  nature  for  in fract ion of  
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contractua l ob l igat i on.  The  second be ing  whether the  Ld.  

CIT(A )  was not  just i f ied  in disa l low ing the  deduct ion of  

Rs .3 ,86,14 ,086/-  on account  o f  interest  on interest  i .e ;  

compound interes t .  I t  par takes character  o f  or  colour  of  a  

pena l impost .   

26.3   We  not ice  that  be fo re  ITAT Chandigarh Bench in 

ITA No.299/Chand igarh/2002 for  Assessment  Year  1996-97 

in  respec t  o f  Assessee ’s  own case ,  i t  i s  he ld  as  under  in  para  

3 .8 &4.2 :-  

“ 3 . 8  A c co r d in g l y  th e  o r d e r  o f  C IT ( A )  c o n f i r m i n g  t h e  i mp u g n e d  
ad d i t i o n  o f  R s .  1 4 , 4 3 , 5 0 1 / -  i s  s e t  as i d e  an d  th e  A O  is  d i r e c te d  t o  
d e le t e  t h e  i mp u g n e d  ad d i t i o n  o f  R s .  1 4 ,4 3 ,5 0 1 / - .A c c o r d i n g l y  t h e  
G r o u n d  N o .  2  o f  th e  ap p e al  f i l e d  b y  t h e  as s e s s e  i s  a l l o we d . ”  

“ 4 . 2  T h a t  in te r e s t  r e l a te s  t o  p r e v i o u s  y e ar s  an d  h e n c e  n o t  
a l l o wa b l e  i s  n o t  m a in t a in ab le .  T h e  as s e s se e  a l s o  s u b mi t t e d  
b e f o r e  t h e  C IT ( A )  t h a t  t h e  c o n te n t i o n  o f  A O  th a t  t h i s  i n t e r e s t  i s  
p e n a l  in  n a t u r e  in  a l s o  n o t  c o r re c t  as  o n  o n e  h an d  t h e  A O  is  
a l l o wi n g  th e  In t e r e s t  o n  b e l a te d  p ay me n t  o f  r o y a l t y  h o l d in g  i t  t o  
b e  c o mp e n s ato r y  i n  n a tu r e ,  o n  th e  o t h e r  h an d  h e  is  h o ld in g  t h a t  
in t e r e s t  p ay ab le  o n  n o n - p ay me n t  o f  th is  i n t e r e s t  i s  p e n a l  in  
n a t u r e .  I t  was  a r g u e d  th a t  th e  A O  h as  f la i l e d  t o  u n d e r s t an d  wh at  
is  me an t  b y  t h e  t e r m in t e r e s t  o n  in t e r es t .  In  s i mp le  wo r d s  i t  i s  t h e  
c o mp o u n d  in t e r e s t  wh i c h  is  c h ar g e d  b y  e v e r y  l e n d e r  f r o m t h e  
b o r ro we r  in  c a s e  t h e  b o r r o we r  f a i l s  to  p ay  t h e  in t e r e s t  d u e  o n  t h e  
p r in c ip l e  a mo u n t .  I f  the  s i mple  in te res t  i s  compe nsatory  in  
na ture ,  the  c om pound i nte res t  cannot  be  pe na l  in  na ture .  
He nce ,  th is  amount  i s  c l ear l y  al l owab le  and  the  
d i s al l o wance  made  by  the  AO de se rv es  t o  be  vaca te d . ”   

The  Hon'ble  Tr ibuna l  has  fur ther  he ld  as  under  in  Para  4 .6  

“ 4 . 6  F i r s t l y ,  we  d o  n o t  ag r e e  wi t h  th e  o b s e rv a t io n  o f  th e  t ax  
au t h o r i t i e s  b e l o w t h a t  t h e  p a y me n t  o f  in te r e s t  u p o n  t h e  in t e r e s t  
o n  th e  b e l a t e d  p a y me n t  o f  r o y a l t y  c an  b e  t e r me d  as  p e n a l  in  
n a t u r e  b e cau s e  i t  c an  s i mp l y  b e  c a l l e d  an  ch ar g in g  o f  c o mp o u n d  
in t e r e s t  f r o m t h e  as s e s se e  in  o r d e r  to  cu r b  th e  t e n de n c y o f  p ar t  
p ay me n t  o f  r o y a l t y  an d  t o  e n s u r e  t h e  s p e ed y  p a y me n t  o f  in t e r e s t  



21 

 

t o  th e  f o r e s ts  d e p ar t me n t .  H e n c e ,  we  ar e  o f  t h e  o p in io n  th a t  o n  
t h is  b as is ,  th e  t ax  au th o r i t i e s  we r e  n o t  j u s t i f i e d  in  d i s a l l o w in g  
t h e  c l a i m o f  th e  p ay me n t  o f  in t e r e s t  u p o n  th e  in te r e s t  o f  d e l a ye d  
p ay me n t  o f  r o ya l t y  t r e at i n g  t h e  s a me  t o  b e  p e n a l  i n  n a t u r e . ”  

26.4   The  above  f inding  o f  the  Hon'b le  Tr ibuna l  is  in  

re spect  o f  fo l l owing ques t ion which was as under:-  

“ 4  N o w we  s h a l l  t ak e  u p  g r o u n d  N o .3  o f  t h e  as s e s s e e ’ s  ap p e a l  
r e l a t in g  to  t h e  p ay me n t  o f  i n te r e s t  o n  b e l a te d  p ay me n t  o f  r o y a l t y .   

4 . 1  T h e  r e le v an t  an d  ma te r i a l  f ac t s  f o r  th e  d is p o s a l  o f  t h is  
g r o u n d  o f  ap p e al  a r e  th a t  t h e  as s e s s e e  h as  c l a i me d  d e d u c t i o n  o f  
R s . 5 1 , 1 0 , 9 4 1  o n  ac c o u n t  o f  p a y me n t  o f  in t e r e s t  o n  t h e  in t e r e s t  in  
r e sp e c t  o f  d e l aye d  p ay me n t  o f  r o y a l t y .  T h e  A O  as k e d  t h e  
as s e s s e s  t o  g iv e  t h e  b as is  o f  c l a i m i n g  th is  a mo u n t  in  t h e  ye ar  
u n d e r  c o n s id e r at i o n .  In  r e p l y ,  th e  as s e s s ee  c o n te n d e d  t h a t  th i s  
a mo u n t  h as  b e e n c l a i me d  in  v ie w o f  t h e  l e t t e r  o f  th e  P r in c i p a l  
C h ie f  C o n se rv at o r  o f  F o re s ts ,  d a te d  4 . 1 2 . 9 5 .  T h e  A O  d is a l lo we d  
t h is  a mo u n t  an d  a d d e d  t h e  s ame  t o  t h e  r e tu r n e d  in c o m e  o f  t h e  
as s e s s e e  b e c au s e  ac c o r d in g  to  h i m,  t h e  l i ab i l i t y  w as  n o t  
as c e r t a in e d  o r  c r ys t a l iz e d  in  th e  ye ar  u n d e r  c o n s id e r a t io n  an d  
s e c o n d l y ,  t h i s  p a y me n t  was  t r e a te d  a s  p e n a l  in  n a t u r e . ”  

We endorse  above  f inding  as  facts  are  par imate r ia  here  and 

square ly  covers the  i ssues  rai sed in  the  appeal  be fore  us.   

26.5  Further,  we  also  ho ld the  f inding  o f  Hon'ble  ITAT,  

Ahmedabad Bench in the  case  o f  ACIT  C irc l e  (1 ) (1) ,  

Ahmedabad vs.  Ch i t to rgarh  Kota  T o l l way  (P . )  L td .  ( supra)as 

appl icab le  to  the  facts  of  this  case  too  in  v iew of  the  

observa t ion  and f ind ings  as  recorded in  para  8 o f  the  o rder .  

We  ho ld  that  interest  expenditure  are  in  re la t ion to  the  

assessee ’s  normal  bus iness  act i v i t ies  and was part  o f  i ts  

business  transact i ons  as  per  bare  reading  of  the  lease  deed 

i .e ;  interest  o f  Rs .  1,88,82,766/- and  the  compound inte rest  

o f  Rs .  3 ,86,14 ,924/- ( interes t  on interes t ) .  We  a lso  further  
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hold that  such impost  are  not  penal  in  nature .  Be  i t  noted 

that  Rs.  3,13,55,157/- (supra )  is  no t  pressed  be fore  us  nor 

be fo re  CIT(A) .   

27.   Respect ful ly  fo l lowing above  judgement ,  we  set  as ide  the  

order  of  CIT(A)  dated .  22/03/2020 and a l low th is  appeal .   

28.  In  the  result ,  the  present  appeal  o f  Appe l lant/Assessee  

is  a l lowed and  impugned order  o f  Ld.  CIT(A )  i s  se t  as ide .   

29.  Now we  shal l  dea l  wi th  the  appea l  in  ITA No.  

281/Chd/2000,  s ince  the  facts  invol ved in  the  present  case  

where  in i t ia l ly  stated to  be  simi lar  and  ident i cal  to  the  facts  

invo lved  in  I TA No.  280/Chd/2000,  but  during  the  course  of  

the  hear ing  he ld on 28/05/2024 a f ter  the  hear ing  in  I TA No.  

280/Chd/2000 was over  and  when th is  matter  was ca l led  the  

Ld.  AR o f  the  assesse  in formed the  Tr ibunal  that  th is  appea l  

i s  required to be  d ismissed as  the  larger  i ssue of  re turn of  

income not  f i led w ith  Audit  Report  pursuant  to  the  not ice  of  

the  Department  a lready s tands d ismissed by v i r tue  o f  the  

order  of  the  Supreme Court  o f  India (supra)  and that  no 

issues  on meri t  has  been raised by  the  assessee  and 

there fore ,  nothing  surv ives  be fore  us  for  adjudicat ion and 

adjudgement.  In  v iew  thereo f  we d ismiss  thi s  appea l  on 

meri ts  in  l ight  o f  what i s  s tated at  Bar by  the  Ld.  AR.   

30.  In  the  resul t ,  the  appea l o f  the  assessee  bear ing ITA No.  
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280/Chd/2000 for  the  A.Y  1990-91 i s  a l lowed  whereas  the  

appea l  o f  the  assessee  bear ing  ITA No.  281/Chd/2000 fo r  the  

A.Y .  1991-92  is  d ismissed.  

 Order pronounced on   06 th June ,2024.  
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